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WRPste ?ftT 3>t (i u l9Tll (tailRla) 2012 (2012 3>T 28) 
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"33> : to to 3>t ^ u l<mi ^ ^ 3RPPef 

mRuiih :~(i) i[f^ Nigel'S to yc[M <f>to cjieiJ tol S-KTcfT, 3 

cf> mi i ^ viii ^ tofa tote to ■ywcfi toft ^T 

cto *} 3 RFFR w t ( cfr tot Rlto ^ fate ijcf ^Teft ^TT 

3[f^m ZTT toftt ^T fcfW ^T ftto 3teft, ^T te> 3TrFfcT to 
f^ff eft Ijcffe eft fte, fftto ftoe>HI£H 0 ft tffft tote 

^ipr ^ 3^cp to (3Hte) ter cET to ftft tfedto ft> ^ 
vM^cRfl iflto ft toftF vJccfER ^ft to to tote ^ c(M ^ 
3[to) to (toto) tet cFT, vto tetWT 3TT^T £ffl fteT ft, ’fTcTH 
to ftt foR vJxTCto to : 

tef 1% toteR srcr fter ft> ^ ft toft ^tRt ^1 

gWf tot ft> fcR cfttft 3?Tft?r cR W to f^TT ^TERT, vPf efcJ) 
to W tot to to SKM 3ft toteR ITRT Wl ^ ftoffi ft> 
vdcteH ftt fte toft^T tot 3>T tefc! 3FRR ^ 3R to vTEJI 

(2) te FTte to FRRT Wti to to ^TCM £TCT tom 3 3ft W\ 

tom i ^ viii ft fftiftfe to ^imrr eft tote ftg ^Rgcf ^rjRTeTR toft 

3WoF # ( cT^rr ^3R=r ton w 3ft toft 3 rt? 3 to 3ft wmrto m ftorm 
t m 36 31? fteRT 3RcIT t ftfr 3? Rftft Re3 to t eft, 3F ^to 

ctito^ ft to 33 ftePT 3fR tef stote ^ ftef ?n ftftef 
steft 3T 3ite tet iter ^ ^ fto, ftor 

fto^t ^ ^r t( ( Ffcr tote, te# to ^ sRfRf fte 

t, ^r ctm w, 1 ^ 3rito to (toto) ter cft, ton irrfteRT srrto 
gRT ftel ^, ‘yieTR to ^ to ^rRte to 

cto yrtoRR £TRT iter toRrr^ ^ ^r ^r, fto ter ^ft 
qjtxttft to $ to to tor ^ to fto wn, ^ e^> 
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Mfc M M 3Tef M M 3>t OTM^I £NT ^ ^ 

fM? mPiM M ^t Mr mm ^ ^ Mt vmn 

(3) ^T ftPM ^ 3FFpT )cM c£ 3 ^T M, mfeWT 

grcr Ptofftcr M ^ ^y 3 ott cf?r m?f\ i" 

3. ^ PPFR $> PfPRR 4 <f> M^KI, PHlclRga PtfMf 3 TcT:^flftcT Ml ui|l>*ll, 

"43> M flOTlsff £NT SFjqTeff RM TOp M 3 3FHW M ^ 
mR u IR- (l) incite Mf cfj^ c||ell Mt W^ldi, PlPldH 4 ^ 
mwH cf5T v3c?M <NcTT t dt, distil P ^ M M ^ 

RMff dT MPFFf ^ dW-ff dT PMt dT PPM dT PlPid 31 Ml dT 
^fcf> 3pFfd Mt PM ^ $ Ml ftM pRndFFFT ^ M 
zr^ Mf M ^ Md jtM M M M 6^tn wj ^ 3*M 
^ (shM) ^ M ^t, Mr pite^T siM ot PM i yrcfR M 
^ Mr. 

1% £RT PM Pl^l6d ^ ^ P Mft Mr 

cfM M M 3TM ?Ff d<f> M Mt l^TT, FfW W M 

M wi <Pt rfta ^ ^ MM ^ M $ 1M MM 

? 

g^r g; f?p? stw ugpr g g^ f^n gngi 

(2) ?g ftfcwt gt sicrfe Mg Pmmi $ ^ it & grftr, ^r &3T 
?W if uFiT g5t ullk|‘fl, Rjl'Mcf'l JUfeR 13 ! sfRT ft^I'! lJ l Mi gnw I " 

wIbi 3Tiraicg, 

[fern m/4/142/12/arai.] 

femufl 1 ; 3#qxfgT WsHT 304-6/2004-g^3ttRI RgTc6 06 3?gqiR, 2006 ^ ci?cT ^ct 

ftfom 4Rcr ^ ?r«m, araraTW, 4 tft- hi, ^ 4 Rgfg> 10 3tgg«R, 2006 if jra>#ra 
afi 

fe mu ft 2 : : ^l«llcHcti 5W gr^fe ^gT eft ^c[T 2012 (roftftcT) 

'(2012 g?r 28) ^ \ 3 ^^ 4 l ^g gg# git %gr rit 1 1 
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ft sfT^thS An 4 An Y^ 1 ^ ^ ^ ^ T 1 ^ 1 

fifan, 2006 (2006 an 11 ) TTO Mftn fftmi 5^ * 3T P^Vt’ M ^ ft, 

gjgJfS An 3313 3Rft 3Tef An 331313?! A fct3lt I^IW Yjtflra fMt AM STffl 11 

3 Tttn, tWfe ftaaitf t ^ ^ ^ ^ X n y 

n^zff 5R[ anaftn 3lfecf^lem A 3RI3I tl fftro ^ *« 

Ij^n q 35 ^Ani I ft an? An n^rai, an? MfA Aifttet t fen? A n Ara iaft 

A pi aft arc-am W rafi aAf t 3fR 3i#m 5T3 fftm Y * 

^ aft^^ra^^^ 3 ^ 1 *^ ^ ^ ^ ™ * 

3 rpm n?ft an, fftAra fftranrarara an Krara amft aft rarara ti 

2 #o naraiaft srt nan An aft Y™ 1 ^ ^ ^ ^ 

3 fe Kit 33I3R, OTftwaft t fM aft 33HT 3Rft aft 31333 3ft ft ^ 
^ asrara ftar ram I ft An aft y™ 1 ^ t Arc ft An nnraian t 

fftKK Ait ftfta fftranraran A vm aAt t fAi, nratn An 3ft An 3ftY^en 

IftfAra, 2006 (2006 33 1 l) ftfl 3 > 06 313 ^!, 2006 ft AAl 3 353 ft A 3 ITcR 33 rai t, 3 lft 

v m fftfftaftf 3 ft naiaanftn A AF^ A ^ fAn nn rati 


3 ftd ti K 3 ft t ftnftni rara amft t fcnj. ftftra fA^rarsn tg aiAra An 3ft An 

i| u l«Jf TT fftfAW 2006 (2006 33 1l) t 33133 33 H'fl'Al, (tilt 26.10.12 3ft 3nft I t31 I 33TI 

ts feraiwf Sira ann nrai ft anAra <jjAir ftftaiam oifAnran arfftfftara. iwr. jj^ran 
A ftftra fftra<3 i i?n t ran ft raifA AftAftn amft 3ft rafftra naira rat anrai 11 53 nRftwft, 
35 racAs ft 3 T 331 t ft 3T#3t 3iftft33, ffllAnran A 3 tnra fftfAiffra 35A. 3ftP 
fStPppff t MI33Hl 33 3igMlct3 nrfftftra 3 vA 33 ftl 3lfft33'! 333 3i< 3l t l gRlftw ' 3i<31 
ft siPraiAn 33 rasm t, afR 3333 aiftrara t "fftftra nrarrar 1 3331 3i(ciR<ra, raraftra 
raftftsi rajT 3 Tci 3 ft ftfftra aiftfra Aral 2104/2006 (Ay> nnR ftAAfrara 3raftf An 333 3 ^ 
AfatmA at? anra) ft oraft 17 ararar, 2007 1 Iftftn ft 333 nraf t ram-rarsi 3g^3i 3T 113> 
"35 raraufftra rasra t ft toA t arfAnrc t 3ran fftfftrafftra 3>raft 33 AApr fftfftra 11' 3? 

ft 3R-3R ?ra fAgra A 3*331 tftftAAftiH 33 ?ran 33 n ftK 3 y 
'ftftfRT 3ft yA 3 ifl3 ft ?raft ?3t 3i1ftfft333 t ’YftY A ranrat 3 3I3T rai rat, 3 ft 
JJ33 ra^ft?3 A 5333 araAmm ftt rami nraftt ranAi 333133 ft nrarara rarai^ra 
AottrA srara fftfftAr ra^nt Ararat aftn aira [( 2004 ) 5 nraAA 430 )] raraftt ft amftra 

3 T3 3313 airara 333 afR arra [nan^ann ’98i Y^ is(yA)] ft Y^ ^ ^ 

M3 t 31333^1 ft ra^T ftrar, ftraft rararara ft aira 31A t rarn-wi 35 3 FH ft ra^i 
Y Aftfft Sira aritRR 333 ftni rarar t, 3 ?i ftft AAnn 33 aifftnra t ft rara arttw Y 
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m3 3 M firt& tfHKT R)RR RRTC' ^TR, xlTt ^ rM 3 rM 3 wr WT ^ 
R#RT RRT #| RTR#R ^TRTRTO ^MR?#RHT%^TRrRcf>T ^iw ft# 

rffw gNT RTRTRxf arfte? gRT Mf M ^ RRtT 3tMr! 3 3 T^ff 3 ^ 
WRR> 3TfteR ?R ^IlilMiJ # cfcr Rg Wn R^f RTf^ % cJRT 3jfe>N R> HIRRhI 
# MRid Rr$tt ^ m\ ^ t 33> Rg # r# 3wrt rM ft rrt ^ 3#w r> 
RTRRT# R> RRfaTR 3\ M M 3TTTOcf) f, ft ftftRR ft ^ ft^ft 3 MR M 

^cj ftsftw RRxT MRT11 RRR Mr R>T ftlcT WJ ft*RRR Rfed f:- 

"mm w iw m i w i f3 m mfi 333 ztfimt mmr mft 13 id 
3dmH mr sffitm i f3 m rfw mr mtn m3 3 3m wi f3& wm mm? vm? 
vfiv, mf3 im ft mm i f3 m? mm/f ft ^ iw wr d ^3 few mm ft/ rtt 
#' iw mrr f3dt wJv/3<t> mm mr mid m3 ft f3? mffcm 

jffMm 4m $ ft {ft mfdrnmr ft ftrft *w ft 3 /$^ ft mm ft gr^W tmm m3 3$ 
3mmff mm? vmd ft mm 3i 3 mw rnftm 3/fdmN mm, 3jmr Sr 

13wv fdm 3m ft /ft m3 mfdmvw ft mfinm ft /ftftr 3m/ w 33f3 

m3, 3 3m m mf3dm mfdmw mm mrnfir 3dmR, df33 mm sw vw ft #rt 7 
«3/^ft ft m wmm mi mr m3 i mrnm ft 3m w m3 iwm mf3? 13 
m mfdmrd ft 333 ft mm3 3t 3tfic% u f f3m ft mm f3m mr mm i 3cm w 3 
imr mHv f3 m 33 m&mK 333 ft mm3 ft u3m ft fhm m3 ft 3m wmwm 
i, ft 3i ^3m3 3 mtn m3 3 mMmvw 3 mm mm i/' 

ft TOf, ^Tftw*I ft fftftft ft HTOBt ft 3H^TcPT ft fft? ft^T 
s^rmft tR Mr ftw cFrn? M ft stMr utr 11 ftciRRft ft m\ MM ft 
?RH A cTRT ftRT ft R^WrfT RRR) fftftft ft 3i^MlcH ft 3ncRRR>crr ft ^PlR^d 

m3 ft M, ft ftaR fftn rrt 11 

4. TO ftcTRrcft ft gM R? ^cft^si fftRT RRT fft RT^fe ^#R 3T# RR) RTftft^ fft>TR ft 

o 

3RW ^ t 3ik 3pft 'R ~m RPlillHct) 311c|Wchdl t sfr? W>T ^ ^TT ’JTOir 

^ ^itanf gjf f^rr w^rr i ^ sferor cWtan^ tf>t wn ^ fcP?. mi cpt 
tern ^ ^5t ren3it, ^v3iq^?i4 g^ii ak niffrra? we/snro, ^=r w mm 
mtft wmsif M wri ^ 5 ?^ gn imw, M if jPrar-fr ^fersif 

(sftn/3nw>3TT wert) ^f g^ff, ^Ff eft groaim ^ ww wct 3i|im 
(^i§s Tmwrsfi, wtf> =ft 3 tgqcfswT 312151 wep e^ tt^r ft ftEffer EfjRftf ft 

ftwmi <1*1 3fft g5:WIEpT if fftcP5, 5IcR fftg if 5ftf Cl'(l4l ft EfrlFT gf Rmcini, 
3#?roftEi fftgs 3ngjft, smiRgg ft7ERT3ff ft gpR ftf ftftjftHisft ft w ^ 5>rat ft Epren 
5)5ft Eir 3HT 5ismi >3^ ftft ft ww, Eppp ajEIWI cIPJ, cpftt Cflcft IjftIM, ftft fft 

gffts ft fftepraft 5 ft 5571 ft ft EREng ftf erteJ wftf 5 R- 5 R ftfft #n, wf ept 3 ifacprc 
(aiRsitei^ ftftff wr sifim (i^ft^) ftftsjf g^ftf, ftf^g ft ftftfer argftft ft ggft, 
•;n?5) eft ftf ftftff^ #? cnftftT ftftft wft, gfftra ft55ft fftsHr, fftnft fft simft 

5>Rftf ft IWlfftr ftft ftf ftPTERT I 3fk ft 5T5EP, Eft EftwT ft f¥p fteTT YWfIT Efftfarc 5vlft t, 

ftf smftfteT 35^ tr ftf tor? fftm yrmr Enfft? 1 
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TREf ft, vTctte fftR yTTcTT t fft TOte ftm ftt ftR |J u lc|xi'| fftftel 2006 
(2006 ii) ft Mfte fft? w ftm pror ^ ftftteft ft fft? ftwft, nrsfe ftmaft ftt 
aft? w M ftt kin 3 ^ftt §q nter w ft ^rr 11 ftrtfter, fftftt to? 
<f> Mn fft^RTO ft W ft, fftftt ftft ft ft fft? ante teftl TO* ft nte, Rlte?"T 
^RT 3fc|oi)[ftcT fc|p|^+i ft 'TefttRT ft fel'frcfi yfcrte*T ftt ft fft 1 ? aFRR ftt cfjT MNdM 

fftteftftftenwt i „ r 

5. ^ ftfteft ft m$\ fttft ft W^TTcT, mfftfRR ftm TOTTaft SRT RW ftt ^ 

^cfT eft ymu ftftSt ten left w orjqicpf n fft? wt ft ft ftete temi 

in^fe ft^T ft fft? ftR %te? ft fftftt tete ^ ^ 

< i ftteei ftt ten #t (tee ftfa) tete eft ftfnte to ^ ftete ft wft tet 

ft TORT, cr# fcPHTft f ??T te fftnT vSTTeTT t eft, 50000/TO?? ft aifte ^ 

<r fftte arfftftfte fftnr to 7 ?! ftft ^xReRf} fftnfte ft ft fftftt fteft ft 

tet ft fft? fteRlft arte < 1 fteRM ftt teF teft (tee ftRT) ftwft ftt ^T 
^ fftm uTTeTT t eft Wl(te* u l TO ?3> cW TO? ft arfte ?ft (atete) eR fftft? 
fteRTO OllftftffteT fftRTT TOW I 

6. TO fteftt eft ^ t fft W ftftftfeft ft feH? te ftt ?TORTT ftetTOt ft ftte 
ftt ?\i WIT ^jtete ?ff t, ftefft WI aftfte ^FRft ft W ft^TT M^lett £Rf 
^frRT fftlj -7]TT Pumk-I ft^lftteft 3jfk ^pftt ^eHT ft WRf ftcam'ftgfftt ftt fftfftwt ftftft 
vmn (arf) ft fft^wr ftfiftteft ft sw ft weT 11 erfr, ^ fftM ft wmm w ft 
TO q^fft ftt Wft ft fftSTR ft WI fft^T W t 1 

mf£ | c[R u l ftt 3RtRI SRpTeRT ftfttf ^Re[eT fft^ wft ftt Wjft ft ft, fftfftwt ft 
ftft eim W[ ft SffcF R^t (3Rte) fftffa fft^RTTFR ePT WRM fftW W tj 

rft^RT eR ZR artftw t fft ^ TTW ft fftftm ftwi ft^T T™ ^ 
ft ffttfJKR TR 3RIRT Iftfft ftft ftt ypfft ft RelKefj cR cR4 Ifftft | 

7. cfR5 RdtIKftt ft W \Jwte fftW t fft fftftft cjRft ft cgD fftftt ftt RFJeft ftft ft 

fcR[ fftftRf fftfrrttig ' H cFTlft eR y^m cTgeT t, pfft Rftli eRfft ft fftcW afR Ww 

uR ^Tft \jqfttcfeTT ftt ftft ^Wt eft f, yffft ft ^ fttei/cRfttftt ^eeRH 11 <R3 

cR TO ftcTeT efftt fttcTT t, RR ftell TOTT ft EtRI WT^RR fftp W ft 4>l^f 

OTftftTT ftt ^ifft ftt 1 

7R TO W t fft M wrftt ft, TOnait ft %W Rftf TO ^Rft ft feR 

fftftR wx ftfR wi ^ ft^rft ftt towrti lc reftt 11 rfRRR cr w oftftm t fft ften 

KRTTftt ftt SR»R ftt ^RrfM ftt ftWT ft fft^, fftWTO WTWT ^R'W 
ft^ni fftro^ fftroft fftftft ftt y^r ^Rft ft note fte ft fftew ftg te ?rtr w? ft arite 
^ft (apffte) fftftn fteeror, ftm Kiel tr erro wptt t 
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TELECOM REGULATORY AUTHORITY OF INDIA 
NOTIFICATION 

New Delhi, the 24th December, 2012 


F. No. 305-21/2012-QOS— In exercise of the powers conferred upon it 
under section 36, read with sub-clauses (i) and (v) of clause (b) of sub-section 
(1) of section 11 of the Telecom Regulatory Authority of India Act, 1997 (24 of 
1997), the Telecom Regulator Authority of India hereby makes the following 

regulations to amend the Quality of Service of Broadband Service Regulations 
2006 {11 of 2006), namely: - 


QUALITY OF SERVICE OF BROADBAND SERVICE 
(AMENDMENT) REGULATIONS, 2012 
(28 OF 2012) 


1. (1) These regulations may be called the Quality of Service of Broadband 
Service (Amendment) Regulations, 2012. 

(2) They shall come into force with effect from 1 st January, 2013. 

2. After regulation 3 of the Quality of Service of Broadband Service 
Regulations, 2006, (hereinafter referred to as the principal regulations), 
the following regulation shall be inserted namely:- 

3A. Consequences for failure of the service provider to meet 
Quality of Service benchmarks.- (1) If a service provider providing 
broadband service fails to meet the benchmark of QoS parameter 
specified under serial number i to viii of regulation (3), it shall, 
without prejudice to the terms and conditions of its licence, or the 
Act or rules or regulations or orders made, or direction issued, 
thereunder, be liable to pay an amount, by way of financial 
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disincentive, not exceeding rupees fifty thousand per parameter and 
in case of second or subsequent such contravention, to pay an 
amount not exceeding rupees one lakh per parameter for each 
contravention, as the Authority may, by order direct: 

Provided that no order for payment of any amount by way of financial 
disincentive shall be made by the Authority unless the service 
provider providing broadband service has been given a reasonable 
opportunity of representing against the contravention of the 
regulation observed by the Authority. 

(2) If the compliance report furnished by a service provider 
providing broadband service for QoS parameter specified under serial 
number i to viii under regulation 3 is false and which such service 
provider knows or believes to be false or does not believe to be true, it 
shall, without prejudice to the terms and conditions of its license, or 
the Act or rules or regulations or order made, or, direction issued 
thereunder, be liable to pay an amount, by way of financial 
disincentive, not exceeding rupees ten lakh per parameter for which 
such false report has been furnished. 

Provided that no order for payment of any amount by way of financial 
disincentive shall be made by the Authority unless the service 
provider providing broadband service has been given a reasonable 
Opportunity of representing against the contravention of the 
regulation observed by the Authority. 

(3) The amount payable by way of financial disincentive under 
these regulations shall be remitted to such head of account as may 
be specified by the Authority.” 


} 
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3. After regulation 4 of the principal regulations, the following regulation 
shall be inserted, namely:— 

“4A. Consequences for failure of the service providers to submit 
compliance report.- (1) If a service provider providing broadband 
service contravenes the provisions of regulation 4, it shall, without 
prejudice to the terms and conditions of its licence, or the provisions 
of the Act or rules or regulations or order made, or direction issued, 
thereunder, be liable to pay an amount, by way of financial 
disincentive, not exceeding rupees five thousand for every day during 
which the default continues. 

Provided that no order for payment of any amount by way of financial 
- disincentive shall be made by the Authority unless the service 
provider providing broadband service has been given a reasonable 
opportunity of representing against the contravention of the 
regulation observed by the Authority. 

(2) The amount payable by way of financial disincentive under 
these regulations shall be remitted to such head of account as may 
be specified by the Authority.” 


RAJEEV AGRAWAL, Secy. 
[ADVT. m/ 4 /142/12/Exty. ] 


Note 1:— The principal regulations were published in the Gazette of India 
Extraordinary, Part III, Section 4 dated the 10 th October, 2006 vide notification 
number No. 304-6/2004-QoS dated the 6 th October, 2006. 

Note 2:_ The Explanatory Memorandum explains the objects and reasons of 

the Quality of Service of Broadband Service (Amendment) Regulation^, 2012. 
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Explanatory Memorandum 

TRAI has laid down the Quality of Service Standards for Broadband 
Service through the Quality of Service of Broadband Service Regulations, 2006 
(11 of 2006) dated the 6th October, 2006. As part of compliance to these 
regulations the quarterly Performance Monitoring Reports are received from 
service providers providing broadband service. TRAI also conducts periodic 
audit and assessment of Quality of Service (QoS) through independent agencies 
across the country, to monitor the compliance of prescribed standards/ 
benchmarks. Analysis of these reports of several past quarters reveals that 
some of the service providers are repeatedly not meeting the Quality of Service 
benchmarks for some of the prescribed parameters and no consistent 
improvement is noticed in spite of continuous follow up with the service 
providers by TRAI. Therefore, a need has been felt to provide for financial 
disincentives for failure to meet the Quality of Service benchmarks. 

2. Keeping in view the need to ensure the Quality of Service provided by the 
service providers and to protect the interests of the consumers by making these 
regulations more effective, it is felt that the Quality of Service of Broadband 
Service Regulations, 2006 (11 of 2006) dated the 6 th October, 2006 need to be 
amended to introduce financial disincentive in relation to the performance of 
service providers with regard to the Quality of Service benchmarks so as to 
strengthen the effectiveness and compliance of the said regulations. 

3. The draft amendments to the Standards of Quality of Service of 
Broadband Service Regulations, 2006 (11 of 2006) on financial disincentives 
were released on 26.10.2012, seeking the comments of the stakeholders. Some 
of the stakeholders have stated that Telecom Regulatory Authority of India Act, 
1997 does not confer upon the Authority power to impose penalty in the form 
of financial disincentives. In this context, it is stated that the TRAI Act confers 
power on the Authority not only to regulate but also to ensure the compliance 
of the provisions of the regulations. The word “ensure” has mandatory 
connotation, it means “make certain”. Furthermore, the Hon hie Supreme 
Court, in its judgment dated the 17, Aug, 2007, in Civil Appeal No. 2104/2006 
(Central Power Distribution Co. & Ors Vs. CERC & Anr), inter-alia, held that “it 
is well settled that a power to regulate includes within it power to enforce”. It 
will not be out of place to mention that there are a catena of judgments by the 
Supreme Court wherein the Honhle Court has repeatedly re-stated the 
proposition that legislation should be read and interpreted so as to further the 
purpose of its enactment and not in a manner that derogates from its main 
objectives. The Honhle Supreme Court in its judgment in the case of State of 
Karnataka Vs. Vishwabharthi House Building Co-operative Societies and Ors. 
[(2004) 5 SCC 430], quoted with approval the judgment of Honhle Guwahati 
High Court in the case of Arbind Das Vs. State of Assam & Ors. [AIR 1981 Gau 
18 (FB)] wherein it was inter-alia, held that where a statute gives a power, such 
power implies that legitimate steps may be taken to exercise that power even 
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C^rffi.rtW ZTS* ”?* h® clearly spelt out the statute. The Hon’ble 
„ ,vT ^“ rther h eW that in determining whether a power claimed by a statutory 

SH £“*.** t h ! d t t ° u be mcident ai or ancillary to the powers S 
conferred by the statute, the court must not only see whether the power may 

a?J 1 wt by re t sonable im P Ucati °n from the provisions of the statute, but 
also whether such powers are necessary for carrying out the numoses' of the 

provision of the statute which confers power on the Authority in exercise of 
such powers. The relevant part of the said judgment reads as under: - 

*We are of firm opinion that where a statute gives a power, such power 
implies that all legitimate steps may be taken to exercise that power even though 
S t ePS may n0t be clearl y s P^ t in the statute. Where the rule-making 

tZhauthoritu.ZuZ t0 , C t T ain auth °rity to do anything of public charactJ, 
effectTo ^ power to take intermediate steps in order to give 

ffnuL h^Z T °f the .P°n>er m as final step, otherwise the ultimate power 
if f' be ^™* lllusor y> ridiculous and inoperative which could not be the 
mle ;" la * ln 9 m }*«>rity. In determining whether a power claimed 
exn^Jw^? authority can be held to be incidental or ancillary to the powers 
expressly conferred by the statute, the court must not only see whether the 

stawte T y , i S by r ^ asonable implication from the provisions of the 

statate, but also whether such powers are necessary for carrying out the purpose 

Lerdse~hpoLe^ **** “*** P ° W ^ r m the au ° m ^ in its 

.. . In view of the above, the Authority has power to impose financial 

the t C ® n V V ® S ° n H 16 semce Providers for non-compfiance of the provisions of 
™ j Regulations. Keeping in view the comments received from the stakeholders 
and the need to ensure compliance with the Quality of Service regulations 
these regulations have been formulated. K 

4. Some of the stakeholders have stated that the broadband industry itself 
is s at a very nascent stage and it needs lesser regulatory framework and 
hence the QoS KPIs should be revised. Further, exclusions for e^ntTbeyS 

f vo,™?? P " 0ViderS ' should 3180 *»*«» consideration for 

calculation of KPIs, like force majeure & natural calamities, impact due to law 

& order issues like curfews, bandhs etc., infrastructure issues in security 
sensitive areas, site access issues due to limited availability of road network 
installation time and restoration time delay due to customer unavailability or 
reasons related with customer premises, failures caused by major power grid 
failures, unreliable electricity supply, impact due to fibre cuts and other 
caused by ongoing- infrastructure improvement projects, repeated 
tiieft at sites even after logging complaints with law enforcement agencies like 
Police, Right of Way (ROW) issues, building access issues, field related 
permission issues, customer own CPE & wiring issues, laying of aerial network 

lower QoS Pr ° ne t0 CXtemal factors ^ customers who voluntarily,accept the 
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In this context, it is stated that the benchmarks for the QoS parameters 
as laid down in the Quality of Service of Broadband Service Regulations 2006 
(11 of 2006) are sufficiently lenient keeping in view the growth of broadband 
services and customer interests. Further, it has been provisioned in the 
regulations that a reasonable opportunity of representing against the 
contravention of the regulation observed by the Authority shall be given to the 
service provider before an order for payment of any amount by way of financial 
disincentive is made. 

5. The Authority will monitor the Quality of Service reported by service 
providers subsequent to the coming into force of these regulations from the 
point of view of non-compliance with the benchmarks. In case the benchmark 
for any of the quality of service parameter for Broadband Service e.g. the 
benchmark for packet loss <1%, is not met by an operator in the first quarter 
after coming into force of these regulations financial disincentive not exceeding 
Rs.50000/- is liable to be imposed. In case in any of the subsequent quarters 
the benchmark for the same parameter i.e. packet loss <1% is not met financial 
disincentive not exceeding Rs. 1 lakh is liable to be imposed by the Authority. 

6. It has been commented that the Broadband QoS Regulation describing 
calculation methodology for some of the parameters are not fully clear which 
may lead to variance in the performance of the parameter reported by service 
providers vis-a-vis understanding of the regulations by independent auditors 
while carrying out the audit. However, the measurement methodology of the 
parameters is already explained in detail in the explanatory memorandum to 
the principal regulations. 

In order to prevent furnishing of false compliance reports to the 
Authority, financial disincentive not exceeding rupees ten lakh per parameter 
has been provisioned in the regulations. The Authority is of the view that such 
provision of financial disincentive will act as a deterrent against false reporting 
of performance against Quality of Service benchmarks. 

7. Some of the stakeholders have stated that the proposal to impose 
financial disincentives for even minor delay in submission of report for few 
days is too harsh as delay in reporting is minor/technical violation in nature 
especially when consumer is not harmed. The case for penalty arises only when 
any harm has been caused to subscribers due to willful violation by service 
providers.; 

It has been observed that in many cases repeated letters and reminders 
are required to make service providers submit the PMRs. The Authority is of 
the view that provision of financial disincentive will be a deterrent against such 
lapses by service providers. Financial disincentive, not exceeding rupees five 
thousand for eveiy day of delay in submission of the Performance Monitoring 
reports is liable to be imposed on service provider. 
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